T 4 i J-.*-VL:
- b GUIDELINES FOR
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DEPARTMENT CASES
BEFORE HIGH COURTS

F.N0.278N4'3/2007-Lega1
Govemment of India
Ministry of Finance
Department of Revenue
(Central Board of Excise & Customs) .
B

New Delhi, dated the 05™ December, 2007

To : | : . :
All thie Chief Commissioners of Customs / Central Excise / Customs (Prev.]
D.G.R.IL/D.G.CE.L ‘ N S .

Sir / Madam,
ent of Standing ‘Co‘unjsal,s' to handle
High Courts - giidelines regarding
heéir terms and conditions— Reg. ‘

Sub:Powers assigned to CBEC for appoi#ém
litigation of Indirect Taxes before various
mechanism of appeintment of Counsels and ¢

_ Central Board of Excise. & Customs has heen assigned the powers to appoint Standing
Counsels to handle the litigation of Indirect Taxation before the various High Courts / Tribunal /
BIFR / AAIFR / DRT and other statutory bodies / guthorities and also 10 regulate their terms and

conditions of engagement etc. P o '
renewal of -their terms has been
and conditions of their engagement
d allowancés etc. js annexed as

2 The procedure for appointment of Counsels and’
prescribed by specifying the requisite qualification and terms
which is annexed as Annexure-l. The Schedule of fee an

~ Annexure-IL.

3. This issues with the concurrérice of Minisiry aw & e
Dy.No.3513/2007-Judl. dated 22.11.2007 and the Integrated * Finance Unit  (IF))
Dy.No.3112/2007. - E . - s T e
Yours faithfully
Encl; as.above . 'S C . B s ' "w/’S A1
' " N, - " (Simmi Jain) -
' '>irec;or‘(Le.gal'}

Gf Law & “Justice vide fheir -
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' against him and no disciplinary p

ANNEXURE — 1

1. Catepory and gualification of Counsels:

Counsels are engaged by the department for representing the department before different
High Courts/other judicial bodies in cases relating to the indirect taxation. The Counsels
engaged by the department will fall into three categories viz-. '

~ a. Junior Standing Counsels

b. Senior Standing Counsels

¢. Standing Counsels

_Quslifications of each category of counsel will be as under:

A. Junior Standing Counsel: In order to be eligible for appointment as Junior Standing
Counsel a person should -

i. be enrolled/registered as an advocate with the High Court

. il. have a minimum expérience of three years of handling preferably Customs and Central

Excise and Service Tax matters before High Courts or Tribunals

. OR’ . :
Have been an officer of the Custom & Central Excise Department who retired/resigned
from the post of Additional Commissioner of Custom/Excise or below and is
enrolled/registered as an advocate in the High Court. Provided that he has not been -
removed/dismissed. or compulsorily rétired from service on account of disciplinary action

' against him and no disciplinary proceeding under service rules or pension rules is pending

against him.

B. Senior Standing Counsels: In order to be eligible for appointment as Senior Standing
Counsel a person should )

i, beenrolled/registered as an advocats with the High Court
i, . have a minimum experience of five years of handling preferably Customs and Central

. Excise and Service Tax matters before High Courts or Tribunals

. OR - .
Have been an officer of the Custom and Central Excise Department. who retired/resigned

- from the post of Commissioner of Customs / Céntral Excise or above or retired/resigned as

Member/Vice Président/President of CESTAT/Settlement Commission - and is
enrolled/registered as .an advocate in the High Court. Provided that he has not been
temoved/dismissed or compulsorily retired from service on account of disciplinary action
roceeding under service rules or pensior rules is pending

against him.

C. Standing Counsels: In a station wheré counsels do not have sufficient experience to be
appointed as Senior Standing Counsels, the senior most among the panel of Junior Standing
Counsels of the Department at that station may be designated by the Chief Commissioner

of Custom/Central Excise as the Standing. Counsel while other Counsels should be
categorized as Junior Standing Counsels. '



The Standing Counsel so designated shall perform the function of arguing cases before the
Hon'ble High Court/CESTA T/other forums in the absence of a Senior Standing Counsel.

2. Appointment of Counsels.

2.1 For the purpose of appointment, the C%#M{Wﬁ
will call for applications in%-m Y'(as applicable), either by advertisement in
local newspapers, or from the Bar Coumcil of High Court or otherwise. Terms and
conditions of appointment should'be in 'accordance with Annexure I & II as enclosed.

2.2 Particulars of the applicants’ expertise in handling indirect tax matters by the applicant
will be examined by the Chief Commissioner of Custom/Central Excise matters and an
evaluation report along with recommendation of the Chief Commissioner concerfied will be

sent to the Board in Proforma -B
segiio e -

2.3. The First appointment of each Counsel shall normally be for a period of three years.

3. Performance Review:

The following procedure shall be adopted for reviewing performance of the Counsels
appointed by the department: _
a. The Commissioner of Customs /Central Excise having jurisdiction over a case shall
submit a half yearly report to the Chief Commissioner in Proforma-C in respect of the

 cases represented by the Counsels. . : . ’ .

" b. On the basis of the reports received from the Commission

will review the performance of the sppointed Counisels every
yedr and send an annual report to the Board in Proforma-D.

year before 30 June of each

4. Renewal of appoiﬁtment 4

_ 4.1 Proposals for renewal of terms of the Counsels should be submitted to the Board at Jeast
3 months before the expiry of the existing term.

42 The renewal of a term of a Counsel can be madé for a period of three years if his
performance is found to be satisfactory. Before making récommendation for

renewal of appointment of the Counsel, the Chir;:deﬁ:ﬁiss_ioﬁ&r should necessarily make an
evaluation of the performance of the Counsel during the preceding term and forward it o
the Board alongwith the proposal for renewal in Proforma -K, _ s

5. Allocation of cases to Counsel:

The Chief C,ommjssionér of Customs/Central Excise will be overall in chhrge of enfire

litigation work on behalf of the Commissionerates falling within his jurisdiction. Inrespect
of ) ‘ :

cases taken up by the DGDRVDGCEL the DG concerned will be the incharge. Allocation
of cases to the Counsel may be made by the Chief Commissioner/Director General or by the

Commissioner/Director authorized by them.

ers, the Chief Commiissioners -

/
/\\k



" the Supreme Court, High Courts, Tribunal, ete;
(vi) keep the department informed of the important developments in the case from time to

6. Termination of appoinimeni/resignation:

" The appointment/empanelment of the Counsel would be terminabie on cne moenth’s notice

in writing by either side withont assigning any reason.
7. Duties of the Counsel

The Counsel shall: .
(i) appear in the High Court in the cases assigned to him and also appear, if so required on
behalf of the Department, in other High Courts, Tribunals, BIFR , AAIFR/ DRT / other
Tribunals/ Settlement Commission, Commissioner (Appeals) and other courts and statutory
bodies;

(i) give legal advice to the Department on such civil criminal and revenue matters
pertaining to indirect taxes and such other matters arising in the course of administration of
tHe Department as are referred to him by the officers of the Department including:

(a) examination and settling of drafts of legal nature;

(b) drafting of applications, petitions efc. to be filed in courts of law;

(¢) prompt removal/curing of defects in appeals/petitions filed, as may be
pointed out by theregistry. '

(iii) when any case attended to by him is decided against the Department, gwe his opinion
regarding the advisability of filing an appeal from such a decision not later than 5 working

" days of the order( kuchha copy).

(iv) apply for the copy of the judgement of the Court in a case attended by him on the
samé day or the next day and provide the same within 10 days .of the receipt of the order
(excluding the time taken by the Court in preparation of the copy);

w Officers, Advocate General of the State

(v) if required, render all assistarice to the La
Government, Special or Senior Counsel, who may be engaged in a particular case before

time particularly with regard to drafting, filing of papérs, datés of hearing of the case, order
of the Court on the date of its prqnouncemeixt , supplying copies of judgement etc;

(vii) furnish to the Department monthly statement about the cases represerited_by him

before the High Court or any other authority. :

(vili)  perform such other duties of legal nature, which may be assigned to him by the
Department. : -

8 Rightto brivate practice

The Counsel will have the right of private practice, which should not however, interfere
with the efficient discharge of work of the Department but he shall not advise, hold briefs-or
appear against the Department before any authority, tribunal or court in matters Gnder the
statutes relating to indirect taxes. : :



If the counsel happens to be a partner of the firm of lawyers or solicitors, it will be

incumbent on the firm, not to take up any case against the Department in the same High

Court, before any authority, tribunal or any case arising in other courts out of those cases
" e.g. appeals and revision in the High Court or the Supreme Court.

ANNEXTURE — T¥
1 Schedule of Fees and allowarices

The fees and allowances for Senior Standing Counsels are given hereunder: The
Stariding Counsels and Junior Standing Counsels shall be entitled to only 1/3 of the
amount specified against each item of work (except item no. 7). The Junior Standing
Counsel shall not be entitled to retainership payable to Sr. Standing Counsel and Standing
Counsel mentioned at 8.No.7 below. ‘ .

1. For appearance in the High Court

Appeals under section 130/1304 of the Rs.4500/-
Customs Act 1962/Section 35G/35H of
Central Excise Act, 1944 /Finance Act 1994/
Civil or Criminal Writ Petition under
Articles 226 and 227 of the Constitution/
orders made in such Petition, including
appearance at admission Stage/ for cases before other Authorities

However, for each substantial and - effective hearing, following the first hearing ,an
additional. fees of Rs.2000/- per substantial and effective hearing may be paid as refresher
fees. :

Rs.1500/- (for each
‘ application)
Rs. 1500/~ per case

2. Certificate of fitness

3. For Civil Miscellaneots
- Application

4.. For Civil or Criminal revisicn Rs. 2100/- per case

Petition .
5. For drafting pleadings, Rs. 1500/ per case
written stafements in suits,counter
sffidavits/returns/answers pleading
to the writ petition, grounds of
appesl, etc. application for leave
to appeal to Supreme Court ;

* If substantiaily identical affidavits,written

statements etc,are drafted in connected cases,

only one drafting fee will bee payable in the

main case and no separate dtafting fee will be

payable in connected cases. : F

6. Written opinion
Other then what is referred in
Pars 7(iif) of Annexure I

Rs. 900/ per case



=

7. Betainership

The senior Standing Counsel and Standing Counsel will be entitled toa
Retainership of Rs. 6,000/- per month (which includes charges for staff,
office rent, postage and all other establishment charges): :

8. Clerkage

Clerkage at the rate of 10% of the hearing fee subject to a maximum of
Rs.3,600/- in a case or batch of cases before the Ihgb Court,

5, Qut of pocket expenses
¥

The amount required for court fees at the time of filing a case and other miscellaneous
expenses should be paid to the Counsel in advance by the Commissioner concerned. An
account of the expenses incurred should be rendered-to the Commissioner while presenting

the firial bill.

10. Perquisite

The reimbursement of tele;;:_'bone expendimi‘e, subject to a makimum of Rs. 1,000/- per

month, shall be made by the Commissioner for calls that have been made in connection with

Departmental litigation matters only.
11.  For appearance before any other Couris, CESTAT, IR JAAIFR/ DRT /other
Tribunals and other Statutory bodies and authorities. - :

(). at headquarters: same as payable for appearance before the High Court.

(b). out of headquarters: when the Counsel is required to go out of headquarters in
connection with any litigation matter e.g. for conference with a Senior Counsel/ Special
Counsel or with the Law Officer or for appearance in any Courts/Tribunal/other Statutory
Bodies etc. outside the headquarters, he will be entitled fo a daily fee of Rs.3,600/- per day

" for the days of his absence from the Hqrs. inclnding the days of departure from, intervening

holidays and arrival back at the headquarters. However, no fee will be paid-for the day of
departure if he leaves headquarters after court hours and for the date of arrival if he arrives

at thesheadquarters before the court hours..

(¢) travel/hotel expenses : in addition to
expenses for travel by air (economy class) or first class AC by train. Road mileage for the
journey from his headquarters to the airport/railway station and vice versa and from the
airport/railway station to the place of his stay out of headquarters and vice-versa will be paid
at the rates admissible to Class 1 officers of the Central Government (having basic +NPA:
+8] in the pay range Rs. 8000/~ to Rs. 16399/-). He will also be paid a hump-sum amount of
Rs. 600/- as conveyance chatges for performing local journey while outside the
headquarters, He will also be entitled to actual expenses for stay in hotel, subject to

maximum for Rs.1,200/- per day. '

the daily fee, the Counsel will be entitled to travel -



iz.1 Genersl

The rates specified above are primarily applicable 1o Central Bxcise/Customs/Service Tax
cases but will apply mutatis mutdndis to cases relating to other matters assigned by the

Department. In all cases effective appearance is necessary for the Counsel to claim fee.

12.2. No fee will be payable in cases where no legal work is required to be done. For

example, cases in, which the interest of the Department is to be watched pending
instructions, the cases involving transmission of records to the Supreme Court, inspection of

the Court record for ascertaining the position of the case or other information needed.

ce of the Union of India or for parties other than

12.3 If the Counsel appears at the instan
the Union of India whose scales of fee are not inconsistent with that of the Union of India,

he will be entitled to only-one set of fees.

12.4 Appeals, revision or petitions arising from one common judgement or order will be
considered together as one case if they are heard togethier.

-

12.5. Uncontested matters.

In uncontested cases, the fee shall be 1/3™ of the fees otherwise payable but if such a case is
later on restored and decided in contest, the remaining 2/3% of the fee will be payable. A
case shall be regarded as contested when a decision is given after hearing arguments on both

sides. The case shall be deemed to be uncontested if the coutt decides that the case isa
covered ope. ' For example if the court follows its own judgement_or. judgement of the
In case of any dispute, the Chief

Supreme Court, the case is considered to be a covered one.
Commissioner/Director ‘General/Commissioner/Director shall decide whether the case is

uncontested or not.

12.6 No fees for adjournment

o Counsel if an advance notice about the adjournment has been

No fee will be payable to th
e reasons personal to him.

issued or the case has been adjourned at his request due to th

12.7 Late submission of certified copies of the judgement: ‘

30% of the fees payable to the Counsel shall be deducted if the Certified copy of the
judgement is not handed over to the Commissioner/Director of the Departmerit within ten

days (excluding the time taken by the Coutt) from the date of judgement:

more cases ( but not more .than 10 cases) involving
lw or facts, one such case will be treated as the main
will be regulated as provided
cases are heard together.

12.8. Where there are two Or.
substantially idéntical questions of
case and the others as connected cases, The fees in such cases
in succeeding paras, irrespective of the fact whether or not such

12.8.1 When the Coutisel files separate aud'mateﬁally different affidavits, applications or
case but the argument is heard in the main case and

grounds of appeal etc. in more than one,
the other cases are decided accordingly, the Counsel shall be paid the full fees in the main

case and Rs.200/- for each of t_he connected cases.

12.82 When the main case has been heard as in para 12.8.1, but in the connected cases

either affidavit or grounds of appeal or petition sirnilar to the one in the main case has been



T

drafted, the Counsel shall be paid the full fees in the main case and Rs 150/~ only in each of

the copnected cases.

1283 When substantially different affidavits are drafied in conviected but uncontested
cases, the Counsel shall get 1/3% foes in the main case and Rs. 300/~ in gach of the

connested cases.

12.84 When the Counsel has drafted the affidavit, petition or ground of appeal in the main
uncontested case and has not deafted them in the connected but uncontested cases or the
. drafts in the connected but uncontested cases are substantially similar to the one in the main
case, the Counsel shall get 1/3™ fees in the main case and Rs.150/- in each of the connected

cases.

2.9  The fees to the Counsel will be paid on presentation of a stamped receipt, and on

submission of copy of the document drafted, if it is a drafting fee and submission of
minutes or gist of proceedings, or a copy of order/judgeient where it is necessary in case

the claim is for appearance fee. The Counsel shall submit his bills within three months from -

‘the date on which the fees have accrued.

in two stages, 1/3™ fees after substantial work has been

fees after the case has been decided. If the high court
payable to the

1210 The fees will be payable
carried out and the remaining 2/3" ;
decides that no question of law is involved only 1/3% of the fees shall be
Counsel. )

211 Where during the pendency of a proceeding, there is a change of Counsel, a fee
commensurate o the Work carried out by the outgoing Counsel, ot exceeding 1/3 of the
total fee admissible for the case, may be paid to him. In such an event, only the balance of
fee payable in the case will be paid 1o the new Counsel afier completion of the case.

the case himself but only assists the Law Officer

12,12 When the Counsel does not argue
itled to the same fee as is payable to him as.if the

or any other special Counsel, he will be en
case has been argued by him,

12,13 No fee will be admissible for preparation of cases but the Government may
' consider payment of separate fee for preparation in specidl cases involving arduous work.

are referved to a division benchorto a

12.14 ~  When cases argued before a single judge ]
be paid for appearance before each

full bench, scparate fee at the prescribed rates will
bench. '

13. The various terms used in these guidelines will have the following meaning

13.1. Substantial and Effective hearing

A Substantial and effective hearing is one in which either ohe or both the parties involved

" in a case are heard by the Court. If the case is. mentioned and adjourn
are given of only judgement is delivered by the Court, it would not co

and effective hearing.

132 Uncontested case i ' o
Cases shall be deemed to be uncontested If these are withdrawn by the plaintiff/appellant
the Court ex-parte. Covered cases

or are dismissed in limine or are otherwise decided by
shall also be deemed to be uncontested cases.

ed or only directions.
nstitute a substantial .



13.3 Covered cases

Where an identical issue stands decided by the same High Court or by the Supreme Court
and the judgement in the relevant case is squarely based on such earlier decision of the same
High Court or by the Supreme Court, the case shall be deemed to be a covered case.

13.4 Substantial work

/130A of the Customs Act/Sec 35 G/Sec 35 H of the

Central Excise Act and the Finance Act,1994 shall be treated as substantial work. Where a
case has been admitted by the court after hearing of preliminary objections or filing of

affidavits/counter affidavits etc. by the counsel, substantial work will be deemed to have

been carried out.

Hearing of applications /s 130

13.5 Monthly fixed cost

telephone charges and such other fixed éharges, if

Charges such as retainership fees, €T 1
e Commissioner only, so hominated in this

any, payable to a Counsel shall be bomne by o
regard by the Central Board of Excise and Customs .



Proforma— A

Particulars to be furnishéd by an advocate/other eligible person
applying for appointment as J r./Sr/Standing Counsel.

Name of the person
PAN — Permanent Account Number
Father’s Name ‘
. “Date of Birth o
Address for correspondence
Permarient address
* Rducational Qualification
Catsgory of counsel for which applied (Jr. Standing
Counsel/ Sr. Standing Counsel) '
9%, Date of enrollment in High Court as counsel.
10*. Date of empanelment as member of Bar Council of
High Court. .
11. If partner in a firm, name/names of the
‘ firm and other = partners.
12* Number of cases relating to indirect taxes dealt with
during last 3 years as an Advocate.
13.  Number of cases published in Journals/Newspapers
ete. ) ‘ )

R e

14. Incomie from professional practice ( copy of the latest IT return
to be attached) ' C
B o ook ol
. Verification
I, D/o/Slo

do hereby declare that what ever has been stated in the above application
- is true to the best of my knowledge and belief.

Signature.

# Applicant to submit documentary proof with respect to aforesaid

items/Information.




Proforma A-I

Proforma for application by officers who have retired from the
Custorn and Central Excise Department or retired/resigned as
Member /Vice President/ President CESTAT/ Chairman /Member
of Settlement Commission

1. Name of the person

2. Pan-— Permanent Account Number

3. Father’s Name

4. Date of Birth

5. Address for correspondence

6. Permanent address

7*. Educational Qu,ahﬁcatlon

8. Date of joining Customs and Central Excise Department

Designation and office address of the last post held

10. Date of retirement/resignation fiom the service

11* Date of enrollment in High Court as Counsel %
15. Date of empanelment as member of Bar Council of High Court.
13- If a partner in a firm, name/names of the ﬁrm and other

pa.rtners

SO

.16. Category of counsel for wh;ch apphed (Jr. Standmg Counsel/Sr.
Standing Counsel). _ -
**#*******#**1"*
Verification
1 - " Dio/Slo

do
hereby declare that what ever has been stated in the above application is

true to the best of my knowledge and belief. I further declare that I have
not been removed from the service due to any disciplinary proceeding
and no disciplinary proceedirigs under service rules or Pension Rules are
pending against me as on date.-

s

Signature
D,ated:

_' Place :

* Applicant to submit documentaty proof with respect to aforesaid
items/information '




- convey, upon approval of the Competent Ault

F.No. 278A/50/2011-Legal
Geovernment of India
Ministry of Finance
Depariment of Revenue
Central Board of Excise and Customs

nepenas “rmsn

New Delhi, dated the 14" Sept., 2012

All the Chief Commissioners

“of Customs/Central Excise/ Customs {{Prev.},
D.G.R.I/ID.G.C.E.l. . '

Sir/ Madam,
Sub: Revision of fee payable fo .panel of Standing Counse| of Department for
High Courts - reg.

In partial modification 1o the instructions of the Board communicated vide letter

in -.No.278A/43/2007-Legal dated 5% December, 2007, the undersigned is directed fo
1wority, the revision of the fee structure

applicable to the panel of Standing Counsel of department for High Courls, as below,
with effect from 03.04.2012:

Revised fee structure

A. Senior Sf;mdfnq Counsei

[ Revised fee
(i) For effective hearing Rs.8,000/-
per day; , ’

(i) For  non-effective  hearing
Rs,1,000/- ((subject to maximuim of
S non-effective hearings).

1. | Appearance Fee — In Staiuiory Appeals and

[ S.No | - lterm of work
‘ Writ Pefitions

2. _| Civil Miscellaneous Application | Rs.2,000/- per case

3. | Civil or Criminal Revision Petition | Rs.2,800/- per case

4. | For drafting pleadings, written statements in (i) For main caseffirst such drafting
suits, counter affidavits/ refurns/answers | in a issue - Re.2,000/- per case
pleading to the writ petition and grounds of | (ii) For similar affidavil in common/
appeal, etc. : connecied matters -Rs.1,000/- per

§ case,
5. _| Certificate of fitness [ Re.2,000/- for each application o
6. | Written Opinion — Rs.1200/- per case

[No fee is payable on epinion given advising for filing
of further appeal in the case defended by fhie counsel
that is decided against the depariment — Dulies of
Counsel as mentioned in para 7(ili) of Annexure- 1 of
the said letter daied 05,12,2007 refers} . _

2] -




e e e

T TRetainership " —""TKs.8000/- per month (This includes
charges for staff, office rent,
postage and &ll other establishment

S —  |charges). _
8. | Clerkage i < Glerkage 10% of the hearing fee
subject to 2 maximurm of Rs.5000/-

in & case of batch of cases before
| the High Courl.

B. Junior Stapding Counsel

shall be entitled 1o onif

The Standing Counsels and Junior Standing Counsels
¢ ilem No.7). The Junior

1/3" of the amount specified zgainst each item of work {excep
Standing Counsel shall not be enlitled 1o retainership fee.

& - Yours faiihziily,

| f/C?\f \ﬁ‘gf/,

{G.D. Lohani)
Director (Legal)
Tel: 26162152



